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WHEN RECORDED RETURN TO:
Mark E. Karolezyk, Esqg.
Jennings, Strouss & Salmon
11l West Monroe

Phoenix, Axizona 85003

FIRST AMENDMENT TO DECLARATION OF
HORIZONTAL PROPERTY REGIME AND DECLARATION
OF COVENANTS, CONDITIONS AND RESTRICTIONS

FOR SCOTTSDALE SHADOWS VI

THIS INSTRUMENT, made on the date hereinafter set
forth by ENVIRONMENTAL CONSTRUCTION COMPANY, an Arizona
corpoxation (hereinafter referred to as the "Declarant"},

WITNESSETH:

WHEREAS, Declarant is the Declarant in and for that
certaif Declaration of Horizontal Property Regime and
Declaxation of Covenants, Conditions and Restrictions. for
Scottsdale Shadows VI, recorded on January 31, 1984, at
Recorder's No. 84-040386, records of Maricopa County, Arizona

(hereinafter referred to as the "Declaration"}; and

i WHEREAS, Declarant is the Owner of more. than two-
thirds (2/3) of the Units as defined in the Declaration and
is entitled to amend said Declaration pursuant to paragraph
25 thereof, with the consent of its First Mortgagee;

' NOW, THEREFORE, the Declaration is hereby amended
in the following particular respects:

l. Bach of Exhibits D, E and F to the Declaration
is hereby amended in its entirety and such Exhibits
shall hereafter be in the form of Amended Exhibits D,
E and F, which are attached hereto and incorporated fully
herein by this reference, and which are identicdal to the
Amended Plats of Scottsdale Shadows VI, recorded at
Book 264 of Maps, page 22, records of Maricopa County,
Arizona; and all references to any or all of such Exhibits -
in the Declaration shall be deemed to mean and refer to
the. Amended Exhibits attached hereto.

2, Exhibkit M to such Declaration is hereby amended
in its entirety, and such Exhibit shall hereafter be in
the form of Exhibit M Amended, which is attached hereto
and incorporated fully herein by this reference; and all
references to Exhibit M in the Declaration shall be
‘deemed to mean and refer to such Exhibit M Amended.

3. 'the reference in the first sentence of paragraph
34.1 of the Declaration to Exhibit L is hereby amended to
refer to Exhibit K to the Declaration, and the reference
in such paragraph 34.1 shall hereafter be deemed to mean
and refer to such Exhibit K.



Terms used herein which are defined in the DPeclaration:
shall have the same meaning as are therein set forth.

Except as herein provided, the Declaration shall re-~
main in full force and effect in accordance w1th its original
terms.

Any person may prepare a composite of this instrument
and the Declaration, and provide and certify the same for all
*purposes as the Declaration of Horizontal Property Regime and
Declaration of Covenants, Conditlons and Restrictions for
Scottsdale Shadows VI. :

. IN WITNESS: WHEREOF, the undersigngd has executed this
instrument asz of the '?:an day of I - . 1984.

ENVIRONMENTAL CONSTRUCTION :COMPANY,
an Arizona corporaticn
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STATE OF ARIZONA )
(I ) ss.
- COUNTY OF MARICOPA )
On this the 42 day of Tos e r 1984,
before me, the undersigned Notary Public, personally appeared
pale R ICH + who acknowledged himself
to be the 't & LeES) - -~ of ENVIRONMENTAL

CONSTRUCTION COMPANY, an Arlzona corporation, and that he, as
such officer, being authorized so to do, executed the fore-
go;ng instrument for the purposes therein intended.

IN WITNESS WHEREOF, I have hereunto set my -hand and

official seal.
<: A, K4
otary ic

My Commission Expires:

(-2 ¥
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} PHOENIX, ARIZONA  ATTN: MICHAEL JOHNSTON 84 040388

. DECLARATION OF HORIZONTAL PROPERTY REGIME
AND DECLARATION OF COVENANTS, CONDITIONS o morm pry
AD RESTRICTIONS FOR SCOTTSDALE SHADOWS VI

THIS DECLARATION, made as of the date hereinafter set forth .
by ENVIRONMENTAL ' CONSTRUCTION COMPANY, 'an Arizona corporation

(hereinafter called the "Declarant”),

WINESSETH:

WHEREAS, Declarant is the sole owner of the following de-~
scribed real property situated in the City of Scottsdale, Coun-
ty of Maricopa, State of Arizona:

+

That portion of the Southeast quarter of the Northeast
quarter of Section 23, Township 2 North, Range 4 East
of the G&SRB&M more particularly described as follows:

COMMENCING at .the Southwest corner of the Southeast
quarter of the Northeast quarter of said Section 23;

\ thence South 89 degrees 59 minutes 55 seconds East {an
assumed bearing) along the South line of the Southeast
quarter of the Northeast gquarter of said Section 23
for a distance of 356.20 feet; thence North 00 degrees
00 minutes 05 seconds East, a distance of 156.65 feet:
thence North 45 degrees 00 minutes 06 seconds East, a
distance of 211.46 feet; thence North 44 degrees 59
minutes 54 seconds West, a distance of 355.33 feet:
thence North 45 degrees 00 minutes 06 seconds East, a
distance of 364.33 feet to the true point of begin-
ning; thence North 44 degrees 59 minutes 54 seconds
West, a distance of 370.33 feet; thence South 45 de-
grees 00 minutes 06 seconds West, a distance of 10.00
feet; thence North 44 degrees 59 minutes 54 seconds
West, a distance of 54.67 feet; thence North 45 de-
grees 00 minutes 06 seconds East, a distance of 164.67
feet; thence South 44 degrees 59 minutes 54 seconds
East, a distance of 102,00 feet; thence North 45 de-
grees 00 minutes 06 seconds East, a distance of 65.00

- feet; thence South 44 degrees 59 minutes 54 seconds
East, a distance of 52,67 feet; thence North 45 de-—
grees 00 minutes 06 seconds East, a distance of 79.67
feet; thence South 44 deqgrees 59 minutes 54 seconds
East, a distance of 270.33 feet, thence South 45 de-
grees 00 minutes 06 seconds West, a distance of 299 .34
feet to the true point of beginning.

RECORDED IN OFFIZIAL RECORDS
OF MARICOPA COUNTY, ARIZOiNA

JAN 31 1984 -8 00

BILL HENRY, COUNTY PE:ORDES

.FEEé g_‘t}d‘ PGS é §

A

. . .- e e Ca omg
. .
.



s3hie iy
Rt 3 A

| 84 010386

Also described as SCOTTSDALE SHADOWS VI according to Plats re-
corded in Boak JQQLL of Maps, page_jfj{_,'gg ggg., records of
Maricopa County, Arizona, and attached hereto as Exhibits A
through J (hereinafter sometimes called the "Parcel"); and

WHEREAS, Declarant desires herebywtolsubmit and subject the
pParcel to a horizontal Property regime pursuant  to Section .
33-551 through 33-561, Arizona Revised Statutes; and

WHEREAS, Declarant further desires to establish. for its own

"benefit and.for the mutual benefit of all future owners or oc-

cupants .of the Property (as hereinafter defined), or any part

thereof, certain easements and rights in, over and upon said

" Property and certain mutually beneficial restrictions.and obli-

gations with respect to the proper use, conduct and .maintenance
thereof; and

WHEREAS, Declarant desires and intends that the Unit Ow-

,nefs, Mortgagees, beneficiaries and trustees under trust deeds,

occupants and all qtber persons hereinafter aequiring any -in-
terest in the Property shall at all times enjoy the benefits
of, and shali hold their interests subject to, the rights,
easements, privileges and restrictions hereinafter set forth,
all of which shall run with the land.and be binding uﬁon the
said Property and all parties having or acquiring any right,
title, or interest in or to =aid Property, or any parf thereof,
and shall inure to the benefit of each owner thereof, and all
of which are declaredlto be in furtherance of a plan to promote
and protect the cooperative use, conduct and maintenance of
such Property and are established for the purpose of enhancing
and perfecting the value, desirability and - attractiveness

thereof.
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' NOW, THEREFORE, Declarant, as the séle ownef of the Parcel
hereinbefore described and for the purposes herein set forth,
declares as follows: -

1, Definitions. As used herein, unless the context
otherwise requires: .

‘1.1 “"Act" 'means .Section 33-551 through Section . 33-561,

"Arizona Revised Statutes

1.2 "Association" means Scottsdale Shadows vI, ..Inc., 'an

Arizona nonprofit corporation, its successors and ‘assigns,
formed or to be formed by the Declarant, and unless otherwise
provided, shall mean and include its Board of Directors, offi-
cers and. other authorized agents.

1.3 "Building“ means each building located or ‘planned to
be located on the Parcei which constitute or.are -to -constitute
a part of the Property. Two Buildings are currently planned by
Dﬁclarant. as shown on the Plat attached hereto as. Exhibit A,
designated on such Plat as Building 6-A and Building. 6-B, which
Buildings each have or are planned to have four structural
stories above the ground floor, contain or are planned to con-
tain 46 and 44 Units, respectively., and various mechanical and
equipment fooms, ;nd are or are planned to be as further de-
scribed on such Plat,

1.4° "Common Elements" means the "general common elements”,

as that term is defined in Section 33-551(6), Arizona Revised

- S§tatutes, including without limitation the Parcel, the roofs of

the Buildings, any laundry rooms, storage rooms, mechanical

rooms, central air conditioning/heating system (excluding any

portion of such system which exclusively serves each unit), -

Guest'Parking Spaces not assigned to any Unit, driveways, land-

scaping of the Common Elements, and all other portions of the“

Property. except‘the Units.
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1.5 "Common Area" means all of the properties now or ‘here-
after owned and held by Recreational Center, Ine., its sugces-
sors and assigns for the common use and enjoyment of its mem-

bers, including but not limited to such things as driveways and

- parking areas maintained 'by Recreational Center, Inc., . walk

- areas, 1lighting fixtures, concessions, rights-of-way, . ease-

ments, bicycle paths, pedestrian trails, a golf course, tennis

courts maintained by Recreational Center, Ine¢.., pool.and other

recreational areas and facillties, pumps, trees, landscaping of

the Common Areas, streets, pipes, wires, conduits and other
utility lines,
l.6 "Declarant" means ENVIRONMENTAL CONSTRUCTION ."COMPANY,

‘its successors and assigns in the ownership of the Property for

the purpose of the original development and sale thereof.
1.7 "Declaration" means this instrument by which the Pro-
pe'rty is submitted to a horizontal property regime, as from

time to time amended.

1.8 "Majority" or "Majority of Owners" means the Owners of

. Units to which more than fifty percent (50%) of the undivided

ownership of the Common Elements is appurtenant, irrespective
of the total number of Owners. Likewise, any specified frac-

tion or percentage of the Owners means the Owners of Units to

-which that fraction or percentage of undivided ownership of the

Common Elements is appurtenant.

1.9 "Mortgaqe" means any recérded. filed or otherwise per-
Eected_instruﬂeht given in good faith. and for valuable consi-
deration which is not a fraudulent conveyance under Arizona law
as security for the performance of an obligation, including
without' limitation deeds of trust, but shall not include any

instrument creating or evidencing solely a security interest

R o -.-;-- — -
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arising under the Uniform Commercial Code. “"Mortgagee" means a
person secured by a Mortgage, ‘including the trustee and benefi-

ciary under ﬁny deed of trust; and "Mortgagor" means the party

‘executing -a Mortgage. - "First Mortgage™ means a Mortgage which

is. the first.andrmost*senior of all Mortgages -upon the. same
property.

1,10 "Qcoupant” means a person or persons, other than ‘an
Owner, in rightful possession of a Unit.

1.11 "Owner"” means the record owner, whether one or more

+ persons or entities, of a fee simple title, whether or not sub-

‘ject. to any Mortgage, .to any .Unit which. is .a. part of the .Pro-

perty,” including contragt  sellers, but excluding .those .having
such interest merely as security for the performance of an ob-

ligation. In the case of Units the fee simple title to which

is vested of record in a trustee pursuant to Arizona Revised
. I

Statutes, Section 33-801 et seq., legal title shall be deemed
to be in the trustor. -

1.12 "Parcel” means  the parcel or tract of real estate de-
scribed above in this Declaration, which is hereby submitted to

a horizontal property regime.

1.13 "Parking Space" means each of the separate parking
spaces in the underground parking garage as shown oﬁ the Plat
attached hereto as Exhibit B or in any outside parking area
established from time to time by the Association. “"Restricted
Parking Space” means each Parking Space or Spaces in tﬁe under -
ground parking garage. "Guest Parking Space" means any Parking
Space in any outside parking area maintained by the Association.

1.14 "Person" means a natural individual, corporation,
partnership, trustee or other entity capable of holding title

to real property.
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1.15 "Plats" means the §arious blats of survey of the Pro~-
perty, as hereinbefore and hereinafter more fully described and
identified, all oé which are attached hereto as Exhibits A
through J and are incorporated fully herein by this reference,
said plats having been recorded at Book __ of Maps, page .
et seq. in the Records of Maricopa County, Arizona.

1.16 "Property” means the Parcel, the Buildings and the
Units comprising the horizontal property regime hereby created,
together with all buildings, improvements and other permanent
fixtures of whatsoever kind thereon, all rights and privileges
belonging or in any way pertaining thereto and all furniture,
furnishings, fixtures, machinery, equipment, and appliances.  and
persongl property located thereon, intended for the mutual use,
benefit and enjoyment of the Owners; and such term shall 4in
general have the samé meaning as set forth in Section’ 33-551,
Arizona Revised Statutes, as related to the horizontal property
regime hereby created.

. 1.17 "Record" or "Recording" refers to record or recording
in the office of the County Recorder of Maricopa County, Ari-
zona. '

1.18 “"Apartment Unit" (hereinafter sometimes called "Unitg")

means each of the 90 portions of the Property contained or
planned to be contained in the Buildings which consist or are
planned to consist of one or more rooms and any patio or bal-
cony designed or intended for independent use as a dwelling
unit, as shown on the Plats attached hereto as Exhibits ¢
through J, inclusive. A Unit is an "Apartment" within the
meaning of Section 33-551(1), Arizona Revised Statutes, and in-

cludes an undivided interest in the Common Elements as set

forth in Paragraph 3 hereof.
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2. Submission_of Property. Declarant hereby submits and

subjects the Property to a horizontal property regime pursuant
to .Sections 33-551 through 33-561, Arizona Revised Statutes, to
be hereafter known as SCOTTSDALE SHADOWS VI and does hereby. de-
clare that all of the Units shall be owned, leased, sold, con-
veyed and encumbered or otherwise held or'disgosed of ~subject
to the terms, conditions and other provisions of this Declara-
tion. 7

3. Description of the Building, the Units and the Common

. Elements. The entire horizontal property regime shall be con-
stituted of the Common Elements and the Units, _

3.1 Buildings. There are or are plannéd to .be two. (2)
Buildings in the horizontal property regime known  as -Building
6-A and Building 6-B. Reference is hereby made to the Plats
for a description ‘of the cubic content Space of or planned for
e;ch of the Buildings and its. location or planned location on

the Parcel.
- 3.2 Unlts There are or are planned to be a total of 90
Un1ts in the Buildings. Reference is hereby made to the Plats
attached hereto as Exhibits ¢ through J, for a description of
the cubic content space of each Unit and its location or plan-
ned location within the Buildings. Each Unit shall ihclude the
space enclosed and bounded by the interior unfinished surfaces
of the ceiling or any extension of the elevation thereof, floor
and any extension of the elevation thereof, perimeter. walls and
- windows thereof (or, if there is no perimeter wall, then the
interior boundar& thereof), and the patio or balcony fences or
any extension of the verticallinterior surface thereof, toge-
ther with any portion of the central air—cbﬁditioning/heating

system which exclusively serves such Unit: pruvided, however,
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that no portion of the roof, bearing wails or ‘other structural
components of the Building in which each Unit is located, and
no pipes, wires, conduits, ducts, flues, shafts, or public.
utility, water or sewer lines situated within such Unit and
forming.part of -any system serving one or more ofher‘Units or
‘the Common Elements shall be deemed to be a part of a Unit.

3.3 Common Elements. A description of the Common Elements

.included in and comprising parts of each Building is the de~-
scription referred to in subparagraph 3.1 less the .descriptions
of the Units referred to in subparagraph 3.2. A descriptioh of -

the other Common Elements is as set forth in subparagraph 1.4.

3.4 Interest in-the Common Elements. The percentage in-
terest. which each Unit bears to: the entire horizontal property
regime, which interest shall constitute an undivided " interest
in the Common Elements which is appurtenant to each such .Unit,
sﬁall be as provided.in Exhibit M attached hereto.

4, Association. The Association has been, or will be,

formed to constitute the “"Council of Co-Owners", as-that term
is defined in Section 33-551, Arizona Revised Statutes, and to
serve as the governing body for all of the Owners for the pro-
tection, improvement, alteration, expansion, augmentation, disg-
pdsal, divestment, redescription, maintenance, repair, replace-
ment, administration and operation of the Property. the assess-—
ment of expenses, péyment of losses, disposition of hazard in-
Surance proceeds, and other matters as provided in the Act, in
this Declaration, in the Articles of Incorporation of the Asso-
ciation (hereinafter referred to as the “Articles") and in the
Bylaws of the Association (hereinafter referred to 'as the "By~
laws"). Upon the first delivery of a deed conveying any Unit

and occupancy of such Unit, the Association shall acquire a
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membership and interest in Recreational .Center. Inc. as provid-
‘ed in Article VI of the Articles of Incorporation and Article I
of the By-Laws of such Recreational Center, Inc., and shall
perform all obligations of membership therein and pay all as-
'sessments levied - thereafter . by  Recreational Center, Inc.
‘against. the Association. 1In the event of any conflict - between
-the provisions of this Declaration and the'Articles--'oﬂ—Incorpo—
ration, By-Laws or- rules and regulatlons of Recreatlonal .Cen-
ter, Inc., the prov151ons of this Declarat;\.on shall prevail.

The Association shall not be deemed to be conducting a business
of any kind, and all funds received by the Association shall be
held  and - applied by it for the Owners. in accordance with the
provisions of this Declaration, the Articles and the- Bylaws,
Each Owner shall be a Member of the Association as soon and so
lbng as he shall be an Owner. Such membership shall automatic-
ally terminate when an Owner ceases for any reason to be an Ow-
n:ar. and the new Owner shall likewise automatically ;succeed to
such membership in the-Associ'atiqn. A membership in the Asso-
c:iation shall not ber transferred, pledged or alienated in any
way. except upon the sale of the Unit to which it appurtains
(and then only to such‘ purchaser) or by intestate succession,
téstamentary disposition, foreclosure of a mortgage of record
or other 1'ega1 process transferring fee simple title to such
Unit (and then only to the Person to whom such fee simple title
is transferred). Notwithstand.ing the foregouing, in the event
that an Owner has granted an irrevocable proxy or otherwise
pledged or .alienated the voting right of his Unit regarding
special matters to a Mortgagee as additional security, only the
vote of such Mortgagee will be recognized in regérd to such

special matters, if a copy of such Proxy or other instrument
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'pledging or alienating such vote has been'file& with the Board
of Directors. In the event that more than one such instrument
has been filed, the Board of Directors shall recognize the
rights of the first Mortgaéee to so file,lregardless of the
priority of the Mortgages. themselves. Any attempt- to make ‘a
prohibited transfer .of. a membership is void and will.not be re-
cognized by or reflected upon the books . and records -of the Ag- -
sociation. In the event the Owner of any Unit should fail or
refuse to transfer the membership registered in his name to the
purchaser of such Unit, the Association shall have the right to
record a transfer upon.the: books: of the -Association and. issue a
new membership to ‘the -purchaser, .and thersupeon the -old member-
ship 6utstanding in the name of the seller shall be null and

void as though the same had been surrendered.

4.1 Classes of Membership; Voting Rights of Classes. The
A;sociationlshall have two classes ofrvoting membership:

Class A. Class A members shall be all Owners with. the
exception of the Declarant and, except as hereafter provid-
ed in the case of election of directors, shall be entitled
to one vote for each Unit owned, which vote shall be
weighted as to all matters in accordance with the percen-
tage of the undivided ownership of the Common Elements ap-
purtenant thereto. When more than one person holds-an in-
terest in any Unit, all such persons shall be members. fThe
voting for such .Unit shall be exercised as they as such
Persons. among .themselves determine, but. in no event shall
more than one vote be cast with respect to any Class A Unit.

Class B. The Class B member shall be the Declarant

who shall hold one Class B membership for each Unit owned

and shall be entitled to three (3) votes for each Unit

-]10-
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owned, which vote shall be weighted as to all matters in
accordance with the percentage of the undivided ownership
of the Common Elements appurtenant.td such Unit. Each such
vote may be cast in such proportions on any matter as De-
.¢larant may determine. Class B memberships shall cease:and
be converted to-Class A memberships, without further act or
deed, .upon the happening-and during the continqance‘of any
of the following events:
.-{a) Upon the sale or other disposition of any
Unit by Declarant, other than in connection with an
‘assignment by Declarant of .all or .substantially:all of
its rights ﬁnder this Declaration (including a . pledge
or assignment by Declarant to any lender as security),
with respect to fhe Unit or Units so sold or otherwise
disposed of; or
(b} With respect to all reﬁaining Class B member-
ships, upon the first to occur of the following:

(i) Within One Hundred Twenty (120) dayé
following the first date when the total votes
outstanding in the Class A membership equal or
exceed fhe total votes outstanding in the Ciéss B
membership; or - ’

(ii) On January 1, 1988,

" I1f any lender to whom Declarant has assigned, or hereafter as-

signs, as security all.or substantially all of its rights under -

~ this Declaration succeeds to the interests of Declarant by virc-

tue of said assignment, the Class B memberships shall not be
terminated thereby, énd such lender shall hold the Class B mem-
berships on the same terms as they were held by Declarant pur-—

suant hereto. If and so long as any Class B membership is out-

-11~-
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standing, the Class A memberships shall not be entitled to cast

any vote with respect to the election of directors.

4.2 Qualifications of Directors. Each director shall be

-an Owner or the spouse of an Owner (or if an Owner is a corpo-

-+ ration, partnership or trust, a director may be an. officer,

partner or beneficiary of such Owner). If a director. shall
cease to meet such gqualifications during his term, he will
thereupon cease to be a director, and his place on the Boeard
-5hall be deemed vacant. The reguirements of this subparagraph
shall not apply to directors elected by the Class B member.

4.3 Board's Determination Binding. In the event of any

tdisputg or disagﬁeement between any Owners relating to:.the Pro-
perty, or any gquestion of interpretation or application of the
-provisions of this Declaration, the Articles or the Bylaws, the
‘determination thereof by the Board shall be final .and. binding
o each and all of such Owners; except that if .any -such dis-
pute, disagreement or question shall involve the Declarant, the
determination thereof by Declarant shall be final and binding.

4.4 Action by Owners. To the extent permitted by the Act,

all actions required to be taken by the Owners, acting as a
Council of Co-Owners for the Property, shall be taken by the
mambers of the Association acting as such Council of ‘Co-Owners,
by and through its directors and officers, such actions to in-
clude, ﬁithout 1imitation, adoption or ratification of the By-
laws and rules and regulations for the horizontal property re-
"gime created hereby.

4.5 Recreational Center, Inc. The Beoard of Directors,

pursuant to Article VI of the Articles of Incorporation and
Article I Section 3 of the Bylaws of Recreational Center, Inc.,

shall be empowered to designate one of the members of the Board

-12-~
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as, a representative to vote the membership of the Council of
Co-Owners in all actions and all decisions required by such
Council in connection with its membership in Recreational Cen-~
'ter, Jﬁc. With respect to any particular issue or item, the
- Board .may, to the extent it considers appropriate,  meet and
-determine how said designated director shall vote such :-membher-
ship, but said director shall be free to and shall act in. ac-
cordance with his own best judgment on all other matters.

. 4.6 Additional Provisions in Articles of Incorporation and

By-laws of the Association.  ‘The Articles -of Incorporation and

By;Laws of the Association may contain any provision not incon-
- sistent with law:.or with this Declaration relating . to. the con--
~duct of the affairs of the Association and the rights..and .pow-
ers‘of its directors, officers, employees, agents and members.

5. Use of Common Elements. Each Owner shall -have the

non~exclusive right to use the Common Elements and Common Areas
inlcommon with all other. Owners as may be required for :the pur-
poses of access and ingress and egress to and from and the use,
occupancy and enjoyment of the respective Unit owned by such
Owﬁer and of the Common Elements and Common Areas for their
intended purposes, as herein provided. Such right shall extend
to ‘each occupant and the agents, servants, tenants, family mem-
bers and invitees of each Owner. Such right shall be subject
to such reasonable 1limitations and restrictions as may from:
time to time be promulgated by the Board, and shall be subject
to and governed by the provisions of this Declaration, the Ar-
ticles and the.Bylaws. In. the event. any Owner leases a Unit or
Units to a lessee, the lessee shall be entitled to éxercise the
Owner's rights to use the Common Elements and Common Areas for

their intended purposes during the term of such lease, and with

~-13-



| g .
"

Nriy-

(_z‘- =

84 0403ss

respect to any Unit or Units so leased, said Owner shall have
no right to use said Common Elements and Common Areas. The
Bcafd shall have authority to lease, convey easements or grant

concessions consistent with the overall character and use .of

~the Property with respect to parts of the Common Elements or.to

‘change ' the. character, description and use thereof; subject to

the provisions of this Declaration, the Articles and.the By-
laws. Any income derived by the Association from leases, con-—
cessions or other sources shall be held and used for the bene-

fit of the members of the Association pursuant to such rules,

~resolutions or- regulations .as  the Board may .adopt' or -pre-

scribe. Notwithstanding any other provision hereof to the con-
trary, Declarant shall be entitled to exclusive access to and
occupancy .of - all or any portion of any Building or other Common
Element or parking.areas until such time as the construction
th;réof is complete and Declarant shall have certified the
readiness of such Building, Common Element or portion thereof
or parking area to the Board of Directors.

6. Parking_ S8paces. There shall be two types of Parking

Spaces, called "Restricted Parking Spaces” and "Guest Parking
sﬁaces."

6.1 Restricted Parking Spaces. Restricted Parking Spaces

shall neither constitute part of the Common Elements or Common
Areas nor of the Units or any Unit, and no interest in the Com-

mon Elements or rights of membership in the Association, or any

. other-.:rights under-.this .Declaration.: shall be appurtenant

thereto, exéépt as herein expressly provided. Restricted Park-
ing Spaces may be sold, leased, mortgaged or otherwise assigned
and used apart from the ownership of any Unit, and ﬁhq Owner ot

other person legally entitled to the use of any Restricted

-14-
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Patking Space shall be entitled to reasonéble access thereto
and to the use thereof for parking purposes, subject -to such
rulés and regulations as may be adopted by the Board of Direc—
tors from time to time. Every Owner of a Unit sﬁall be requir~
ed to own at -all times at least one. (1) Resfricted -Parking
Space for each Unit owned by him. ‘No Restricted Parking Space
shall be sold, leased, mortgaged or assigned to .or -otherwise
used by any person wﬁo is not then the Owner, lessee or Mort-
gagee of-a Unit in any hPrizontal property regime: . -existing on
the real property described in the Plat attached hereto as Ex-
hibit K. 1In the event any Owner leases any Unit to a lessee,
~-the, lessee shall have. the right.to use the .Restricted Parking
Space owned by the Owner in connection with the Unit subject to
the lease, and during the term of the lease, the Qwner shall
‘have no right to use.any Restricted Parking Space owned in con-
ne?tion with such . leased Unit. _No Restricted Parking Space
shall be sold, leased, mortgaged or assigned without the prior
‘writtén consent of any First Moftgagee of such Restricted Park-
ing Space. Any attempt to sell, lease, mortgage, assign or
otherwise permit the use of any Restricted Parking Space can—
trary to the terms hereof shall be void and shall not be recog-
niﬁed by the Association, unless expressly approved by the
Board of Directors. A complete list of the names éndladdressés
of persons awﬁing, leasing or otherwise entitled to use Re-
stricted Parking Spaces shall be maintained by the Associatién
.at all times, and the Association may‘ exclude from any Re-
fstricted Parking SPAEéjany:person'who is not so listed. The
" Association shall have t@e right and power to asse¢s on the
Owners of the Restricted Parking Spaces their proportionate

share of the expenses of administration, operation, maintenance
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and repair of the underground parking garage and the Rest.z:icted
Parking Spaces. The Proportionate share of such expenses at-
tributable to each Restricted ‘Parking Space shall equal the
total amount of such expenses divided by the number of  Re-—
stricted .Parking Spaces. .Such assessments shall -'be separate
from and shall not constitute a part of assessments relating to
the Common Elements and Common Areas. as provided in Paragraph 7
of this Declaration. - Any unpaid assessment on the "Restricted
Parking Spaces shall bear interest at the rate of eighteen per-

cent- (18%) per annum from the date due until paid, and the As-

.sociation shall have a lien for the amount thereof on the Re-

.stricted Parking Sbace to -which such assessment. is ~attribut-

able, which lien shall be of the same priority, subject to the
same terms and conditions, and shall be foreclosed in the same
manner as the lien provided for in ‘Paragraph 7 hereof. ' Any
cdnveyance of -any Restricted Parking Space may be by deed,

lease or other instrument and may be separately recorded, ‘spe-

- cifying the number or other designation of such Restricted

Parking Space as shown on the Plat attached hereto as Exhibit B,

6.2 Guest Parking Spaces. Guest Parking Spaces shall be

part- of the Common Elements, may be assigned in any manner de-
termined by the Board of Directors and may be ai‘ssigned or
otherwise transferred by the Owners in accordance with rules.
determined by the Board of Directors from time to time. The

Board shall have full authority to establish, operate, manage

.and ‘use for and.on behalf of all Owners any parking areas on

the Property, and the use thereof shall be subject to such
rules and regqulations aé may be imposed by the Board.

7. Common Expenses. Each Owner shall pay his proportion-

ate share of the expenses of the administration and operation
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of the .Common Elements and of any other expenses incurred in
conformance with this Declaration, the Articles and the Bylaws
(which expenses are herein sometimas referred to as “Common
Expenses”), including specifically, but not by way of limita-
tion, insurance.-the'maintenance and repair of the Common Ele-
ments -and- any and all replacements and additions thereto, and
reasonable reserves for. contingencies, replacements. or other
proper purposes. The Association shall maintain an. adequate
' reserve for replacement of the Common Elements and for-a period
of one (1) yéar frpm and after the sale and délivery of the
first Unit, shall maintain a working capital fund equal to at
least two (2) months estimated Common Expenses og-thevhssocia—
fion, or such greater amount and for such longer period as. the
Board of Directors may determine from time to time. The ex-
penses of the administration and operation. of the Common Ele-
merits shall also inclﬁde any assessments of the Owners :for the
Common Areas. The assessments for the Common Areas. .are. further
defined and set forth in Article XIII of the Articles of Incor-
poration and Articles I and VI of the By-Laws of Recreational
Ceﬁter, Inc. Each Owner's proportionate share of subh Common
Expenses shall be the:same as the fractional undivided interest
in the Common Elements appurtenant to his Unit as provided in
Paragraph 3.4. -

Payment of Common ﬁxpenses, including any prepayment there-
of required by contract for sale of a Unit, shall be in such
;- amounts, at such times and‘in such manner‘as may be provided in
.the Articles and Bylaws or determined by the Board of birectofs
of the Association. Such payment, together with interest at
the rate of eighteen percent (18%) per annum, costs, and rea-

sonable attorneys fees, shall constitute the persénal obliga-

‘tion of the person who was the Owner of such Unit at the time
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such payment fell due. . The personal obllgat1on Eor dellnquent
payments shall not pass to an Owner's successor in title unless

expressly assumed by him. If any Owner shall fail or refuse to

. make any such payment of Common Expenses when due, the  amount

thereof, together with interest, costs and reascnable attor—

ney's fees, shall constitute a lien on such Owner's Unit and on
any  rents or proceeds: therefrom; provided, however. . that such
lien shall be subordinate to the lien of a prior recorded First

Mortgage on the applicable Unit, acquired in good faith and for

value, except for the amount of the unpaid Common Expenses

‘which accrues from and after:the date on .which such First Mort-
'gagee acquires title to or comes into possession of the appli-

-cable Unit, and if any lien for unpaid assessments -prior to

such date has not been extinguished by the process by . which

-such First Mortgagee acquired such title or possesszon, such
First Mortgagee shall not be liable for such unpaid assessments.

.and, upon wrltten.request to the Board of Directors by such

First Mortgagee, such lien shall be released in writing by the

- Association. 1In the event the Association, upon the written

request of any First Mortgagee, releases any lien for unpaid
assessments, the Association may reallocate and reassess any
such delinquent assessments as a Common Expense. Any person
acquiring an interest in any Unit shall be entitled to a state-
ment from the Assoclatlon setting forth the amount of unpaid
assessments, if any,»and.such_person shall not be liable for,
nhor shall any lien attach to such Unit in excess of, the amount
set forth in such statement, except for assessments which occur
or become due after the date thereof. The lien provided for in
this paragraph may be foreclosed by the Association in any man-
ner provided or permitted for the foreclosure of realty mort-

gages or deeds of trust in the State of Arizona.

-18-

i . R By T . . PR .



>

it

84 G403s5

]

8. .Mortgages. Each Owner shall have the right, subject
to the provisions hereof,. to make separate Mortgages of his
Unit. No Owner shall have the right or authority to make or
create or cause to bé made  or ‘created any mortgage, or -other
lien or security interest, on.or affecting the Property or any
‘part thereof, except only to the extent of his Unit ;and its
appurtenant interest in the Common Elements and any ‘Restricted
Parking Space or Guest Parking Space acquired by said Owner. in
accordance with Paragraph 6.

‘9, Insurance Requirements Generally. The Association

shall obtain and maintain in full force and effect at all times
certain. casualty, liability and other insurénce as“hereihafter
provided. All such insurance shall be obtained, to the extent
possible, from responsible compaﬁies duly autharized to do in-
surance business in the State of Arizona with ; rating in
Bes%'s Insurance Guide (or any comparable publication) of at
least A-AAAA (or any comparable rating). All such insurance,
| to 'the extent possible, shall'name-the Association or its au-
thorized representafive, including without limitation any
trustee under any inéurénce trust agreement, -as the insured, in
its individual capacity and also either as attorneytin—fact or
trustee for all Owners. Each initial or any subsequent Owner
of any Unit shall, by virtue of becoming such Oﬁner and withoﬁt
further act or deed, appoinf the Association or its authorized
representative attorney-in-fact for the purposes herein con-
- tained, including, but not limited to, purchasing and maintain-
ing the insurance referred to herein, collecting and disposing
of the proceeds thereof, negotiating losses and executing re-
leases of liability, and executing all documents and éerforming

all other acts necessary to accomplish such purposes. Such

-]19-



- . ~ &4 1Jd()8{35

EHE

powers of. attorney are coupled with an . interest and shall be
irrevocable and shall survive the incapacity or death of any
Owner and any transfer or other disposition of any Unit by op-
-eration of law or otherwise. Each initial and any ‘subsequent.
-Owner shall: be. deemad . to.and does hereby agree and ' covenant to
- @Xecute any consent, power of attorney, amendment or other in-
“strument necessary to accomplish  any of the foregoing, . The
Board of Directors shall review all such insurance .at .least
annually and shall be responsible to increase the - amounts
‘thereof as ' it deems necessary. or appropriate. To the extent
possible, such casualty insurance shall:

(1)  Provide for a waiver of ‘subrogation by the insur-~
er as to claims against the Association, its directors, - of-
ficers, employees and agents and against each -Owner and
each Owner's employees, agents and invitees, --and - against
each Mortgagee of -all or any part of the Proper-ty-or of any
Unit, and any other person for whom the Association, any
Owner or.Mortgagee may be responsible;

(2) Provide that the insurance cannot be unreasonably
. cancelled, invaiidated or suspended on account of the con-
duct of the Assooiation, its officers, directors, employees
.and agents or of any Owner or such Owner' 5 employees,
agents or invitees or of any Mortgagee of all or ‘any part
of the Property or of any Unit or any other person for whom
the Association, any Owner or Mortgagee may be responsible;

{3) Provide that any "“no other insurance” clause in
the insurance policy shall exclude any policies of insur-
ance maintained by any Owner or Mortgagee of all or any

part of the property or any Unit and that the insurance
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-~ policy shall not be brought intec contribution with insur-
'ance maintained by any Owner or Mortgagee of all or any
part of the Property or any Unit;

(4) “ Provide that, -under such insurance: policy, no
contributions or assessments shall be required from or made
against the Association or any Owner or Mortgagee of all or
any part of the-Propérty or any Unit on account: of -any- pay-
ment of the proceeds under the Policy:

{5) Contain a standard without contribution ‘mortgage
clause endorsement in favor of the Mortgagee of any Unit or
all or any part of the Property: _

(6) Provide that the policy  of insurance . shall ‘not be
terminated, cancelled or substantially modified ‘without at
-least 10 days' prior written notice to the -Association and

to each Owner and to each Mortgagee covered by.any;standard

mortgagde clause endorsement; and. '

(7) Provide that the insurer shall not.have the op-
“tion to restore the premises if condominium ownership of
‘the Units and Prbperty is to be terminated or the Units and
.-Property are to'be sold as an entirety in accordance with
.the destruction, condemnation and obsolescence provisions

of this Declaration. .

To the extent possible, such public liability and p:oéerty dam-

age insurance‘shall provide for coverage of any cross liability

claims of Owners against the Association or other Owners and of
~the Association: against  Owners. without “right of subrogation.

Any: insurance -policy may*cdntain such deductible provisions as

the Association deems consistent with good business practice.

Certificates of.insurance coverage or copies of insurance

“policies shall be issued to and at the expense of each Owner
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and. each Mortgagee who makes or on whbse.behalf written request
is made to the Association for any such certificate or copy.

The cosf and expense of all insurance obtaihed by the Asso~
ciatibnf except insurance covering additigns, ~alterations or
-improvements made to a Unit or Restricted Common Elements by an
Owner or other insurance obtained at the request of. and ‘speci-
fically benefiting any particular Owner, shall be a' general
common expense for which each‘Unit Owner shall be specially as-
‘sessed.

9.1 cCasualty Insurance. The Association shall obtain and

maintain-casualty-insuranqe covering the Property and each Unit
.;coverihg,loss‘dradamageuby-firerandwsuch=otherrhazardswaSrare
covered under standard extended coverage policies, . including,
without limitgtion,Aall such hazards as are ordinarily covered
under a stanéard "all risk" endorsement, sprinkler leakage un-
less precluded by excessive. costs or unavailability, .earth-
quake, explosion of any pressure boiler or similar apparatus,
vandalism and malicious mischief and, if available and if
deemed appropriate by the Association, war risk, for the full
insﬁrable replacement c¢ost of the Property, including each
Unit, and a National Flood Insurance Association Standard Flood
Insurance Policy, unless such insurance is not available or the
Association shall determine that the Property does not fall
within a flood hazqfd area. At the option of the Association.
such insurance may_. also cover additions, alterations or im-
provements to'a Unit. made by an Owner if the Owner reimburses
the Association for any additional premiums attributable to
such coverage. The Association shall not be obligated to apply
any insurance proceeds to restore a Unit to a condition better
than the conditions'existing prior to the making of additions,

alterations or improvements as aforesaid.
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‘9,2 Ppublic Liability and Property Damage Insurance. The

ﬁssociation shall obtain and maintain comprehensive public¢ lia~
bility and property damage insurance covering- bodily injury
liability, property damage. liability and autohobile.bodily in-
‘jury and property damége liability, as required of ‘the Associa-
tion. Each Owner shall be insured with respect to such Owner's
liability arising out of the ownership, maintenance, repair or
‘operations of the Common Elements and the Common Areas. .Limits
of 1liability for such coverage shall not be - less than
$1,000,000 per injury and $5,000,000 for each occurrence with
respect .to bodily injury liability and $1,000,000 for -each oc—
currence with respect to property damage liability.

9.3 Workmen's Compensation and Employer's Liability Insur-

ance. The Association shall obtain and maintain workmen's com-
pensation and employer's liability insurance as may:. be neces-
sary to comply with applicable laws.

9.4 Fidelity Bonding. The Association shall -obtain .and

maintain bonds covering all persons or entities which handle
funds of the Association, inéluding‘without limitation employ-
ees of any professional manager of thé Association, in amounts
not 'less than one hundred £ifty peccent (150%).of the estimated
annual budget of 'the Association from time to time.'mSuch bonds
shall include clauses waiving any provisions therein which ex-
¢lude from coverage persons serving without compensation
as a.result of the failure of such persons to qﬁalify as "em-—
E pldyees? under such bonds.

9.5 Insurance by QOwners. Except to the extent coveradge
therefor may be obtained by the Association and be satisfactory
to an Owner, each Owner shall be free to obtain and responsible

for obtaining such additional or other insurance as he deems
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desirable, .including insurance coveriné his furnishings and

‘personal property and covering  personal liability of him and

his employees, agents and  invitees and any other "person for

 whom such Owner may be responsible.: Any insurance policy ob-

tained by an Owner must not diminish or adversely affect or in-

validate any insurance or insurance recovery under policies

carried by the Assoclation or its authorized representative and
‘must, to the extent possible, contain a waiver of the;rights of

‘subrogation by the insurer as to any claim against the  Associa~

tion, its officers, directors, agents and employees and against

other Owners and their employees, agents and invitees and

:against any Mortgagee of all or:any:partvof*thef?roperty:orfany

Unit or other person for whom the Association or any. such Owner
or Mortgagee may be responsible.

9.6 -Receipt and Application of Insurance Proceeds. Except

as ;some particular person shall have ‘a legél right to - receive
insurance procee&s directly, all -insurance broceedsrandvrecov-
eries under policies maintained by the Association, its author-
ized reprESéntative'or any insurance trustee, shall be paid to
and received by an independent financlal institution or title
company selected by the Association or such representative or
trustee and authorized to act as escrow agent for the benefit
of the Association, the Declarant, all Qwners and all Mortgag-
ges of any Unit or-all or any part of the Property as their re-

spective interests may appear. The Association, its authorized

- representative -or vany ‘insurance trustee shall have the right,

acting alone, to adjust or settle any claim by it under any in-

surance maintained by it, negotiate any losses thereunder or

. execute any releases of liability in connection therewith.

Funds shall be disbursed by said escrow agent in accordance
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with the following priorities, subject to such evidence of ap-
plication as such escrow -agent shall require, and shall be ap-
plied by the Association as follows: first, as expressly pro-
- vided elsewhere in this Declaration; second, to the Owners or
...persons- whom the Association -may _deterﬁine are legally ' or
equitably entitled thereto:; and third, the balance, if . any, to
Owners in proportion to their respective interests in-the . Com-
mon Elements. The lien priority of any First Mortgagee shall
‘not be disturbed by any loss, damage or destruction and shall
continue in aﬁy insurance proceeds payable with respect to the
Mortgaged Unit in accordance with the provisions of this para-
graph,

9.7 Other Insurance by the Association. The. Association,

Tits.authorized representative or any insurance trustee, shall
.also have the power or authority to obtain and maintain' other
and' additional insurance coverage, including but not limited to

.casualty insurance coveriny personal property . of the. .Associa-
tion, fidelity bonds or insurance ¢overing employees and agents
of'thg Association and insurance indemnifying officers, direc-
tors, employees and agents of the Association.

' 10. Destruction, Condemnation, Obsolescence, and Restora-

tion or Sale of Property. K

10.1 Definitions. The following terms shall have the fol-

Jlowing definjtions:

10.1.1 *“Substantial Dgstruction" shall exist whenever the

Board of Directors of the Association determines that, as a re-
sult of any casualty, damage or desfructinn to the Property or
_hny part thereof, the excess of estimated costs of Restoration
(as herein defined) over Available Funds {as herein defined) is

- fifty percent (50%5 or more of the estimated Restored Value of

—25—
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the ‘Property (as herein defined). ~"Partial Destruction" shall

mean any other casualty, damage or destruction of the Property -
or any part thereof.

10.1.2 . "Substantial Condemnation” shall exist whenever the

‘Board of Directors of the  Association detexmines 'that a com-
plete taking of the Property has occurred or that ra ‘taking of
part of the Property by condemnation or eminent domain - or .by
: géaht or conveyance in lieu of condemnation or eminent.domain
has occurred, and thét~tﬁé'excess of the estimated costs of Re-
storation over Available Funds is fifty percent (50%) or more
of the estimated Restored Value of the Property. “Partial Con-
démnation“ shall-méanrany:other:such:taking;by eminent . ~domain
or by grant or conveyance in lieu of eminent domain.

10.1.3-‘"Substantial40b30195cence"-shall‘exiét'whenever the

Owners of Units holding seventy-five percent (75%) of - the.undi-
vided ownership of the Common Elements determine b} vote : that
the Propert}" or any part thereof has reached an:-undesirable
state of obsolescence or disrepair, or whenever the Board'of
Directors determines that the Property or any part thereof has
,reaéhed such a staée of obsolescence or disrepair that the ex-
icess of estimated costs of Restoration over Available Funds is
fifty percent (50%) or more of the estimated Restored Value of

the Property. “"Partial Obsclescence" shall mean any state of

obsolescence ox disrepair which ‘does not constitute Substantial
Obsolescence, _

10.1.4: "Restoration”, in .the case of any casgualty, damage
or destruction, shall mean restoration of the Property to a
condition the same or substantially the same as the condition
in whiqh it existed prior to the casualty, damage or destruc-

tion; in the case of condemnation, shall mean restoration of
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therremaining portion:bf the Property to an attractive, sound
and desirable condition; and, in the case of obsolescence,
shall mean restoration of the Property to an attractive, sound

and desirable condition. ‘3‘

10.1,5 "“"Restored Value of the Property" shallnzmean the

-.value of the Property after restoration.

10.1.6 "Available Funds" shall mean -any proceeds. of: insur-—
ance. or condemnation awards or payments.in lieu of condemnation
and any uncommitted income or funds of the Association other
than the income or funds derived through assessments or special
assessments. Available Funds shall not include that portion of
minsurance~proceeds,legally-required to ‘be -paid to“any party
other than the Assﬁciation'or any-insu:ance.trustee,'including
a Mortgagee of all or any part of the Property or of .any Unit,
or that portion of any condemnation award or payment in lieu of
condemnation payable to the Owner of a Unit for the condemna-
tion or taking of that Owner's individual air space unit.

10.2 Restoration of the Property. Restoration of the Pro-

perfy shall be undertaken by the Association without a vote of
the Owners in the event of Partial Destruction, Partial Condem—
natioh or Partial Obsolescence but shall be undertaken in the
event of Substantial Destruction, Substantial Condemnation or
Substantial Obsolescence. only with the consent of the Owners of
Units to which seveﬁty—five percent (75%) of the undivided in-
terest in _the Common Elements  are appurtenant and Eifty-one
;pergent‘ (51%). of the First Mortgagess. Notwithstanding any
provision hereof to the contrary, if any restoration of the
pProperty to be undertakem by the Association will not be sub-
stantiall} in accordance with the original plans and specifica~

tions relating to the portion of the Property to be restored,

—~27 -



b - @ 84 040386

- the, Association must obtain written approval of fifty-one per-
cent (51%) of the First 'Mortgagees prior to undertaking such
restoration. '

10.3 Sale of the Property. 'The Property shall be sold in

the event ofgSubstanfial.Destruction. Substantial: Condemnation
‘ortSubstantiél'Obsolescence unless consent to Restoration  has
been .obtained fromithe>owners of Units_to-whichtseventYinve
- percent (75%) of the undivided interest in the Common1E1ements
-are appurtenant. In the event of such sale, condominium . owner—
ship under this Declaration shall terminate and the. proceeds of
sale and. any insurance proceeds, condemnation awards or pay-—
,éments in lieu of;condemnatioh»shall-beudistributedgbyitheaAsso-
ciation to. each. Owner in accordance .with such Owner's . jindivi-
dual interest in the Common Elements. Such payments shall . be
made to Qwners or, as to Units which are Mortgaged of record at
the, time of such payment, jointly to such Owner and the First

Mortgagee,

10.4 Authority of Assobiation Yo Restore or Sell. The As-
sociation, as attorney-in-fact for each Owner, shall have full
poﬁer and authority to restore or to sell the Property and each
Unit whenever Restoration or sale, as the case may be, is un-
dertaken as hereinabove provided. Such authority shall include
the right and power to enter into any contracts, deeds or other
instruments which may be necessary or appropriate for Restora-
- tion or sale, .as the.case may be,
a;;lOgS;Sgecial-Assessments-fpr Restoratién[. Whenever Restor-

- ation is to be undertaken, the Association may levy and collect

assessments from each Owner in proportion to such Owner's undi-
vided interest in the Common Elements, payable over such period
as . the Association may determine, to cover the costs and ex~

penses of Restoration to the extent not covered by Available
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Funds. Such special assessments shall be Secured by a lien on
the Unit of each such Owner as.in the case of reqular assess-—
-ments. . Notwithstanding any .other provisions in -this. Declara-
- tion, in thefcase~o£ Substantial Destruction, Substantial Con-
' éﬁﬁnation:or Substantial Obsolescence, any: such special assess-
mént'shall.not be a personal obligation of any such Owner : who
did not vote in favor of or consent to. Restoration but, if pot
paid may be recovered only by foreclosure of the .lien against
the Unit of such Owner.

10.6 Receipt and Application of Condemnation Funds. Except

as: herein . expressly .provided,  all compensation, . damages or
‘other proceeds constituting awards in condemnation ot .eminent
domain or paymenté_in lieu of condemnation or eminent  domain
shall be payable to, or if received by the Association .shall be
tur?ed over promptly, in the identical form received ' without
commingling with aﬂf asset or property of the Association, to
.an independeét_finanbialginstitution or title company :selected
by the Association authorized to act as escrow agent for the
benefit of the Association, the Declarant, all Owners and all
Mortgagees of any Unit or all or any part of the Property as
their respective interests appear. The Association shall have
the right, acting alone, to adjust or settle any award payable
to it. With respect to any such award payable to the Associa-
tion by reason of the condemnation of the common areas, each
initial or any subsequent Owner of any Unit.shall, by virtue of
. becoming such' Owner. and ' without  further act or deed, appoint
the Association said Owner's. attorney-in-fact for the negotia-
tion and settlement of any such award. Such powérs of attorney
are coupled with an interest and shall be irrevocable and shall

survive the incapacity or death of any Owner and any transfer
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orlothef disposition of any Unit by operation of law or other—
wise. Each inltlal and any subsequent Owner shall be deemed to
and does hereby agree and covenant to execute any - consent,
“power of. attorney, amendment or otherlznstrument=necessary to
.agcomplish .any of the foregoing. - Such  funds shall be disbursed
by . said. escrow agent in accordance with the, following, priori-
ties, subject to'suéh evidence of application as .such.  escrow
-agent shall require. The amount thereof equitably allocable as
compensation for the taking of or injury to the individual air
space unit of a particular Unit or to improvemen;s of an Owner
therein shall be -apportioned and paid to the Owner of that Unit
or o any Mortgagee of record of such Unit as their-interests
may appear. The balance of the award shall be appiiéd:to éosts
and expenses of Restoration, if undertaken, and to the extent
not, so applied, shall be allocated as follows, First, any por-
tion of the award allocable to the taking of or injury to Com-
mon Elements shall be apportzoned among ‘all Owners of ‘the Com~
mon Elements in Proportion to their respective undivided inter-
ests in the Common Elements. Secondly the amounts allocable to
~Severance damages shall be apportiocned to Owners of Units with
individual air space units which were not taken or condemned in
' proportion to their respective undivided interests in the Com—
mon Elements. Thirdlf, the amounts allocated to conseguential
damages or for other purposes shall be apportioned as the Asso-
ciation determines to be equitable under the circumstances.
The lien priority of any First Mortgagee shall not be disturbed
by any condemnation proceeding and shall continue in the pro-
. ceeds of any condemnation award attributable to the Mortgaged

Unit in accordance with the provisions of this paragraph.
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. 10.7 Reorganization in the Event of Condemnation. In the

event all of the individual air space unit of a Unit is taken
in condemnation, the Unit containing that individual air space
unit shall upon payment of equitable compensation‘aé herein-
above provided, -cease to be Apart-bf the Property, -the Owner
“thereof -shall cease to be a member of the Assoclation,  and the
 undibided interest in Common Elements appurtenant to: that Unit
shall'automatically become vested in the Owners of “the.remain-
ing Units in proportion to their respective undivided. interests
in the Common Elements. -

11. Rights of Owners in any Distributions. In the event

_that any  Owner or:Mortgéqée,is entitled to-receive any distri-
.bution‘of.money,npkoperty or other things from the:.Association
for any reason, including without limitation the sale or other
disposition of all or any part 6f the Common Elements or the
cessation or termination. for any reason of the horizontal .pro-
.peéty regime herein declared, such’ distribution shall be in
proportion to the interest in the Common Elements - appurtenant
_to the Unit or Unitg'owned or held by such Owner or Mortgagee.'
ekcept as provided_iﬁ Paragraphs 9 or 10 hereof or as otherwise
determined by the Aséociation to be required by equity.

12. Maintenance, Repairs and Regplacements; Right of Ac-

cess. Each Owner shall furnish and be responsible for, at his
own expense, all of the maintenance, repairs and replacements
within his own Unit and of any portion of the air-condition-
- ing/heating -system -which -exclusively 'services his Unit; .and
@ach Owner shall keep his patio areas and his balcony, if any,
in a neat, clean and attractive condition. If, due to the
willful or negligeﬁt_act of an Owner or a member of his Eamily

or guest or other authorized occupant or visitor of such Owner,
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or; other. person for whom such Owner may be responsible, or
household pet, damage shall be caused to the Common Elements or
to a Unit or Units owned by rothers, or maintenance, repairs or
~replacements shall be required which would ‘otherwise be a Com-—
“mon Expense, then such Owner shall. pay for such damage ‘and for

such. maintenance, repairs. and replacements- as may be .determined 7
'by'the Boa;:d. .to the extent. not covered by the .Association's
insurance. Such obligation of pPayment and. performance shall be
,payable,tbgether with interest, costs and attorneys' fees, and
secured by a lien, as provided in E.’-aragraph 7 with respect to
Common Expenses. An authorized representative of the Board, or
o_f_t the manager . or nianaging ‘agent .of the Building, and . all con-
tractors and repairmen employed or engaged by the:Board: or such-
‘manager or managing agent, shall be entitled to reasonable ac-
c:ess at reasonable times to each of the Units as ‘may . be re-
quired in connection. with maintenance, repairs or ‘replacements
of or to the Common Elements - or any equipment, .facilities .or
fixtures affecting or . serving ‘other Units and the 'Common .Ele-
meﬁts. . '

13. Alterations, Additions or Improvements. No altera-

tipns of any Common Elements or any additions or improvements
thereto or any alterations, additions or improvements to the
patios or balconies éssociated with any Unit shall be made by
. any Owner without the prior written approval of the Board. Any
Owner may make non-structural alterations, additions or im-
.provements within the interim; of his .Unit (but excluding for
purposes of the authority herein granted any patio or balcony)
without the prior written approval of thé Board, but such Owner _
shall be responsible for any damage to other Units, the Common

Elements, or the Property which may result from such altera-—
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tign, addition or,improvement. In addition té the required ap-~
proval of ‘the Board, there shall be no structural alterations
or additions to any Building without the prior approval of a
Majority of the Owners given at ‘a regular or special meeting of

.. the members of the Association and the prior approval -of fifty-

' -one perecent (51%) of the First Mortgagees. Unless ‘otherwise

. determined at any such meeting.;the cost of such .alterations or -
-additions shall be paid by means of a special -assessment
- against the Owhers - in proportion to their respective. undivided
 interests in the Common Elements. Such special assessments
- shall be secured by the lien provided for in Paragraph 7 hereof.
14, ZDecorating.'_ Each Owner, at ' his own ‘expense, . shall
furnish and be responsible for all of ‘the decorating-within -his
own Unit (but any -furnishing or decorating of any-patio or bal-
cony shall bhe subject to the Provisions of Paragraph 18 of this
Declaration) from time to time, including painting, ‘wallpaper-
‘ing, washing, cleaning, Apanelipg, floor covering, .draperies,
window shades, curtains, lamps and other furniture -and interior
deéorating. Notwithstanding any other provision hereof to the
contrary, all. draperies, window shades and curtains which can
be seen from outside the Unit shall be subject to regulation as
to color or design by the Board of Directors. Each Owner shall
be entitled to the exclusive use of the interior surfaces of
the perimeter walls, floors and ceilings and the surfaces with-
in his Unit, and each Each Owner shall have the right to decor-
aate'suchﬁsurfacea,frommtimegtoutime;as-he'may see fit at his
sole expense, Howevér, each Owner shall-maintaiﬁ such surfaces
in goed condition, and .all such use, maintenance and decoration
shall be subject to regulation by the Board of Directors.. De-

corating and maintenance of the Common Elements (other than in-
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tefior.suffaces within the Unit as above provided), and any re-—
decorating of Units to the. extent made necessary by any damage
caused by defect in or by maintenance or repair work by the As-
sociation .on the Common Elements shall be furnished by the As--
sociation and paid for as part of the Common ‘Experises. The ob-
ligation éf the Assoclation to redecorate any Unit as .a result

of any damage or defect caused by such maintenance  or. repair

~work by the Association shall be limited to the repair; or re-

‘Placement, to the extent necessary, of floor and .wall cover-

ings, and the Association 'shall have no other'liability for any

damage to the contents of any Unit.

.+ 15. Encroachments. If any portions.of the Common. Elements

'shall actually encroach upon any Unit, or -if .any Unit -shall  ac-—

tually encroach upon any portions of the Common Elements, or if
any Unit or entryway providing ingress ‘and egress: thereto or
therefrom shall actually encroach upon another Unit or. entry-

way, as the Common Elements and the Units are shown' on..the: ap~
propriate Plat, whether such encroachment results from the ini-
tial construction or from subsequent repair, reconstruction,
séftlement or shifting, there shall be deemed to be mutual
easements in favor of the Owners of the Common Elements and the

respective Owners involved to the extent of such encroachment

s0 long 'as the same shall exist; provided, however, that no
such easement shall result from the misconduct of the Owner

claiming entitlement thereto. The Association _shall at. all

5.» times have:the :right to maintain any..Common Element . now exist-

ing or hereafter constructed, regardless of any encroachment

-now or hereafter existing of any such Common Elements on any

Unit.

34—
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-*16... Purchase of Unit by Association. Upon "the consent or

approval -of. a- majority .of Owners present and voting at a spe-
cial meeting of the members.of the Association or .in such other
L.manner. as. may be deemed by the Board to be necessary or -expe—
-dient, the Board of Directors shall have the. power ~and author—
ity to bid for and.purchase any Unit at a sale pursvant to a
- mortgage. foreclosure, trustee's or beneficiary's sale under a
trust deed, or a foreclosure of any lien for assessments pro-
vided for in this Declaration, or at a sale pPursuant to an
order or direction ﬁf a court, or other involuntary sale, and
the Board. shall have power and authority to finance such pur-—
-chase .of a. Unit by. mortgage, special -assessment or..any other
financing arrangement that the Board may deem necessary or -ex-—
pedien't. -’

17. Use _.and Occupancy Restrictions. No- part -of the Pro- -

perty shall be used other ‘than as a dwelling and. the related
common purposes for which the ‘Property was . des:.gned ‘except
- that Declarant shall have the right to maintain sales and any
ot:hér offices, model: units, and signs on the Property, together
with rights of mgress and egress therefrom, and to do such
other acts and maintain such other facilities as are incidental
to the development and sale of the Units and all other apart-
ment units now or hereafter existing in the horizontal property
regime hsereby rcreated or any of the other horizontal property
regimes referred to in Paragraph 34 of this Declaration now or
z-;hereafter-ie:'{ist-ing -on#any-of the real‘ property described in the
Plat attached hereto as Exhibit K. Without limiting the fore-
éoing, no Owner shall permit his Unit to be used for transient

or hotel purposes or shall lease less than the entire Unit,
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Any lease agreement shall be in writing, shall expressly pro-
V1de that its terms are .subject .in all respects to the provi-
sions of this Declaration, the Articles of Incorporatlon and
the Bylaws. of the Association -and that a violation of: any ‘such
provisions shall be a default under such lease, and a:copy  of
any . such. lease_- shall bg delivered to the Aésociation. Each
Unit or :any two or more‘adjqining Units used together shall be
used as a - single-family residence or for such other -purposes as
_are permitted by this Declaration and for no other purpose.
That rart of the Common Elements separating any two or more ad-
Joining Units under Common ownership and used together for a
proper purpose as aforesaid may be. altered to afford ingress
and:.egress .to and from such adjoining Units at the sole.expense
of the Owner thereof if and only if - SpElelc plans are sub-
mitted to and prior approval is obtained from the Board of Dpi-
recFors. The foregoing restrictions shall not however bhe. con-
strued in such manner as to prohibit an Owner from - (a) main-
taining his personal and/or a reasonable professional : library
therein, (b) keeping his personal business or professional re-
cords or accounts therein, or (g) handling his personal busi-
nesg or professional telephone calls or correspondence thére-
from. .

The Common Elements shall be used only for access, 1ngress
and egress to and from the respective Units by the Owners re-
siding therein, memhers of their household and their guests,
household help and other authorized vigitors and for such other
purPQSESV as are incidental to the residential use of the
Units. Thé use, maintenance and operation of the Common Ele-
ments shall not be obstructed, damaged or hnreasonably inter-

fered with by any Owner.
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,Any single person or the head of any family occupying any
‘Unit shall - be at least thirty-nine (39) years of age, and no
person under the age of sixteen (16) Years shall be a resident
of any Unit. ‘ .

" No Owner shall keep or maintain any thing .'-OIL‘ shall suffer
-any "condition to exist on his Unit or cause any otherrconditiox.x
on the-Property which materially impairs any easement -or-.right-
- of any other Owner or otherwise materially impairs or.-inter-
feres with the use and enjoyment by the Owners of ~their. Units
and the Common Elements. Subject to the foregoing, conu-uoﬁly
‘accepted household pets may be kept in a Unit, but no such pets
shall-‘be bred or allowed loose or. unsupervised on any part of
the "Property. -Walking of pets 'shall “be’prohibited:.except -at
such times and on such portions of the Property .as the Board
maiy permit by its rules and regulations, and all pets.shall be
léa;shed. If  the Board determines that any motor vehicle is
creating loud or annoying noises by virtue of its operation
- within the Property, or that- the parking or storage of - any ve-—
hicle or trailer on i:he Property is unsightly or detracts from
the overall character of the Property, such determination shall
be conclusive and final that the operation or storage of such
vehlcle is a nuisance, and said operation, upon notice by the
Board to the owner or opex:ator thereof, shall be prohibited
within the Property.

No structure of a temporary character shall be permitted on
the' property, and no tent, shack, barn, . or trailer shall be
. permitted on the property ‘either temporarily or rermanently,
unless it ig located . thereon by or with the consent of Declar-

ant,
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‘No sign of any nature whatsoever, other than a dignified’

name and/or -address sign,. shall be displayed or placed on any

Unit, in any window or on any part of the property. No "For

. permitted on any part of ‘the property, and no other;signs‘or

“graphics.-shall ‘be permitted on any patio or balcony or on any

of the Common Elements without the prior written consent of the

-Board or as directed by .the Board. A master “For Sale" 'sign

telephone number to call for information. These provisions
shall not apply to the Declarant until the last Unit owned by
Declarant has been sold. ‘

. Except as installed by Declarant, no- spotlights, . flood

lights or other high intensity 1lighting shall be. placed or

-utilized upon any building, structure, balcony or :patio- which

in 'any manner will allow 1ight-t3 be directed or 'reflected on
the Property or.thg Common'EIements. or any part :thereof, or
any other Unit.

' No windbells, windchimes, or similar devices shall be per-
miéted on the property. '

" Each Owner shall install and maintain at all times at his

- 8ale" or "For Rent" signs of .any nature whatsoever shall be

‘may be placed on the property by the Board of Direqtors_with a-

expense carpeting and/or other sound conditioned floor cover-

ing, in each case of grades and qualities from time to time ap-
proved by the Board of Directors, on all floors in his Unit,
except in the kitchens, bathrooms and laundry areas.

No window air conditioners or portable Units of any kind

shall be installed in any Building.

No reflective materials including but not limited to alumi-

num foil, reflective screens or glass, mirrots or similar type

items, shall be permitted to be installed or placed on the out-
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: sid? or inside of .any windows. Encloéur_es. shades, screens or
- other items affectring the extefior appearance of any patio or
balcony shall nof be permitted without the express written con-
sent of .the Board of. Directors and shall be - subject " at all
times to the rules ' and regulations of such: Board and to the
prm—risions of Paragraph 18 of this Declaration.

‘No radio, television or other antennas. of any.kind-of na-
~ ture shall ‘be placed or maintained upon any Unit ‘or Building,
_except\,that Declarant shall have the right to install a master
antenna or antennas and to provide access to such antenna to
the Units. .

Without iimiting the foregoing, each Owner shall maintain
iand keep 'l-x-is-Unit.,-' at all times in a. safe, ' sound -and vsanitary
. condition and repair and shall correct. any condition or refrain
-£rom any activity which might interfere with the .reasonable en-
-.:joyt‘nent by other Owners. of their respective Units or of the
Common Elements -or Common Areas. »

Pursu_axit to the right of entry hereinbelow set “forth in
Paragraph 21, the Board of Directors or its authorized agents
may enter any Unit in which a violation of these restrictions
exi_sts and may correct such violation at the expense of the
Owner of such Unit, and the Board shall be empowered to levy
fines upon the Owner of any such Unit in the amount of up to
$50.00 per day for each such violation during the continuance
thereof, Such éxpenses and fines shall be added to and consti-
‘tute a lien upon such' Unit . in accordance with .the provisions of
Paragraph 7 hereof,

The Association may modify or waive the foregoing restrie-
tions or otherwise restrict and regulate the use and occupancy

of"the Property and the Units by reasonable rules and regula-
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-tions of general application adopted by the Board of Directors
from time to time.

18. Architectural Control. No building, fence, wall, an-

tenna, tower, awning, sign or other structure ‘of -any kind ‘or
character shall be commenced, erescted or nﬁintained'upon the
Property, nor shall any exterior addition, change or alteration
'be made thereto or therein, including without limitation-to any
exterior wall or balcony, whether or not part ‘of :any Unit,
which is visible from the exterior of the Building, and no ad-
-ditions to, changes in, or.alterations of landscaping, grade or
drainage shall be made, until plans and specifications showing
. the nature, kind, color, shape, height, materials, location and
other material attribﬁfes of the same shall have been submitted
to-and approved in writing as to harmony of external design and
-location in relation to surrounding structures and topography
by Fhe Board of Directors or by an architectural committee - ap-
pointed by the Beoard. In the event said Board, or such commit-
tee, 1f one has been appointed,-fails-to'approve.orwdis&pprove
such proposal at its next regular meeting occurring more than
seven (7) days after proPer plans and specifications have been
duly submitted to it, such approval will not be réquired, and
this paragraph will be deemed to have been fu11¥ complied
with. These restrictions shall not apply to the Declarant in
any way.

19. Party Walls. The rights and duties of the Owners of
Unite with respect to,party walls shall be as follows:

- (a) Each wall, including patio and balcony walls,

which is constructed as part of the original construcpion

of any structure any parf of which is placed on the divid-

iﬁg line between separate Units shall constitute a party
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~wall... With respecﬁ to any such party wall, each of the ad-
joining Owners shall assume the burdens and be entitled to

the benefits of these restrictive .covenants. In addition,

~-to the extent not inconsistent herewith, the general rules

- of law regérding party walls shall be applied.

(b) In the event any party wall is damaged or: de-
stroyed through the act of the Owner of one adjoining Unit,.

or any of his guests, tenants, licensees, agents ‘or members

- of his family or other person for whom such Owner is re-

- sponsible (whether or not such act is negligent or other-

wise culpable) so as to deprive the other adjoining Unit of

- the full use and enjoyment of such party wall, then the

Owner - responsible for such damage shall forthwith at his
sole expense proceed -.to rebuild or repair the same in as
good condition as formerly.

(c) In the event any party wall is damaged or de-

stroyed due to ordinary wear-and-tear and deterioration

from lapse of time, or by any cause other than the act of

“one of the adjcining Owners, his agents, tenants, licens-

‘ees, guests or family or other persons for whom such Owner
-is responsible, then both such adjoining Owners shall pro-
ceed forthwith to rebuild or repair the same 'to as good
condition as form.erly at their joint and equal expense.

fd) Any Owner who by his negligent or wilful aet or
by the negligent or wilful act of any ,g'uest; tenant, li-

© censee, ‘agent or member -of his family or other persons for

whom such Owner is responsible, causes any party wall to be
exposed to the elements shall at his sole expense furnish

the necessary protection against such elements.

—_— ]l
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(e)...The right of any Owner to contriibution from any
'other Owner - under this Paragraph shall be appurtenant to
the land and shall Pass to the successors in title of each
such COwner.

(£) In addition to satisfying the other requirements
~of this Declaration, anylowner Proposing to modify, 'make
additions to or rebuild his Unit in any manner which re-—
quires the extension or other alteration of any_party-wall
shall first obtain the written consent of the adjoining
Owner . and shali complete such alterations in accordance
with the provisions of any building code or similar regqula-
tions or ordinances,

{g) In theievent of a dispute between ‘Owners with re-
spect-to—the repair or rebuilding of a party wall or with
fespect to the sharing of the cost thereof, thén upon writ-
ten request of one of such Owners addressed to'the Associa-

‘tion. the matter shall be decided ﬁy the Board of Directors
of the Association, whose determination shall be . final and
‘binding on such Owners.

(h) These covenants.shall be binding upon the heirs
and assigns of any Owners, but ho person shall be 1liable
Ifor any act or omission of a previous Oﬁner except as here-
in expressly provided.

20. Exemption of Declarant from Restrictions. Notwith-

standing anything contained in this Declaration to the con-
trary, none of the restrictions contained in this Declaration
shall be construed or deemed to limit or prohibit any act of
Declarant, its employees{ agents, and subcontractors, or par-
ties designated by it in connection with the construction, com-

pletion, sale or leasing of the Units,
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21.-.Entry By . Board or its .Agent. The Board of Directors

of the Association or its authorized agents may enter any Unit
at any reasonable time, with or without notice, when any two

(2) members of the Board of Directors deem it necessary or ad—

. visable for the enforcement of any -restriction hereinabove. set

forth, to effect emergency -or other necessary repairs or other-
wise for the protection and preservation of that Unit-or other
Units. In addition, the Board of Directors or its-authorized
agents may enter any Unit at any time when any director or
agent believes in his discretion that an emergency exists and
that such entry is necessary - in order to protect any person or
property in  such Unit or adjoining Units ‘or for - other ‘good
cause. If it becomes hecessary to break into a Unit because no
key or means of access was provided by the resident or Owner,
asg: required herein, the Association, its directors, ' officers
and agents shall not be liable for any damage done to the Unit
a5 a result of the exercise of this right of .entry. . The party
exercising this right of entry shall see that adeqﬁate measures
are:taken to secure the Unit until either the Owner or resident
shall be notified that the Unit has been entered. Each resi-
dent or Owner shall either (1) leave a key with the manager of
- the Association or (2) leave a key with another r951dent and
inform the manager in writing of the name of the resident with
whom such key has been leff. In the event that the resident
with whom such key has been left is not available at a time
when it is necessary to exercise this right of entry, the Unit
may be forcibly entered pursuant to the conditions stated above.

22. Roof Leaks or Repairs. The Association shall maintain

properly and repair promptly all leaks or other damage to the

roofs of any of the Buildings. The Declarant shall have no ob-
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ligation to repair the roofs or membranes of the underground

parking areas referred to in Paragraph 6.1 of this Declaration
to prevent leakage or penetration of water into such parking

‘areas. Nor shall 'the Declarant be subject to any liability to

any Owner .or other person for any loss, cost, damage or -expense

incurred as a result of thé penetration of water into such -un-—

'dergrqund parking areas.

23. Copy_ of Declaration to New Members. The. Board of Di-

rectors shall give each new Owner of a Unit a copy of this De-
éiaration and any ~and all amendments hereto. However, the
failure of the Board to provide such copy shall not relieve the
-new Owner from. complying with this.Declaration nor-waive any of
the rights, conditiohs_or restrictions stated herein or create
any liability on the part of the Association, the Board of Di~
rectors or their agents.

 24. Remedies. In the event that any Owner .shall fail to
comply with the provisions of the Act, this ‘Declaration, -the
Articles, the Bylaws, or the rules and regulations of the Asso-
ciétion, the Association shall have each and all of the rights
and remedies provided for in the Act, this Declaratién, the Ar-
ticles, the Bylaws or said rules and regulations, or which may
be available at law or in equity and may prosecute any action
or other proceedings against such Owner for enforcement of such
provisions or foreclosure of its lien and the appointment of a
receiver for the Unit, or damages, or injunctive relief, or
. specific performance,’ or judgment: for bayment of money and col-
lection thereof, or the right to take possession of the Unit
and to rent said Unit and apply the rents received to payment

of any amounts due and interest thereon, or to sell the same as

hereinafter in this paragraph provided, or any combination of
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such remedies. or .any .other and further rel:ef which may be
available at-law -or--in equity, all without  notice and without

regard to the value of such Unit or the solvency of such

f.oﬁner. The proceeds~o£»any-renta1 or: sale shall first. be ap-

plied to discharge court costs, other . litigation costs, includ-

ing without limitation reasonable attorney's fees, ‘and all

~..other expenses of_the proceeding and sale. The remainder of
-such proceeds shall be applied first to the payment -of “any .un—

Ppaid assessments or other charges and the satisfaction of any

other damages, and any balance shall then be 'paid to the
Owner.  Upon the confirmation of the sale, the putchasers

thereat shall be entitled to a deed to.the Unit and to immedi-

-ate possession of the .Unit and may apply to the.-court .for a

writ of restitution for the purpose of acquiring. such  posses-
slon. The purchasers at any.such sale shall take the Unit sold

subject to this Declaration, All expenses of the.Association
; :

dn connection with any such action or proceeding, .including

court costs and reasonable attorney's fees and other .fees and
expenses and all damages, liquidated or othérwise, together
with interest therson at the rate of eighteen percent (18%) per
annum until paid, shall be charged -to and assessed against such
defaulting Owner and shall be added to and deemed part of his
Common Expenses, and the Association shall have a lien upon the
Unit of such defaulting Owner and upon all of hisg additions and

improvement thereto for all of the same, as well'as for nonpay-

- ment of his respective share of the Common Expenses. 1In the

event of -any such breach by any Owner, the Association shall
also have the authority, with or without legal proceedings and
with or without notice to such Owner, to correct such default

and to do whatever may be necessary for such purpose, and all

Y
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' expenses - in -gonnection therewith .shall be charged to and as-

sessed against. such Owner, and such assessment shall constitute

a lien against such Owner's Unit. Any and all rights and reme-

- dies of ‘the Association may be exercised at any time.and from

time to time, cumulatively or otherwise. The lien provided for

. in this Paragraph. 24 shall be of the same priority, subject to

the same terms. and conditions and may be foreclosed in the same
maﬁner,as the lien provided for in Paragraph. 7 .of this Declara-—
tion,

. Notwithstanding any provision of this Declaration to the

contrary, any breach of any of the covenants, conditions, re-

strictions,  reservations -and .servitudes provided for. in. this
:Declaration, or any right of re—-entry by reason thereof, -shall

not defeat or-adversely affect the lien of any Mortgage,made;in

good faith and for value upon. any Unit and its appurtenant un-
divided interest in the Common Elements, but,. except as herein
expressly provided, each and all of such covenants, .conditions,
restrictions, reservations and servitudes shall be binding upon
and.effective against ahy Lessee or Owner of any Unit whose
title thereto is acquired‘by foreclosure, Trustee's sale, sale,
deed in lieu of foreclosure or otherwise.

25. Amendment. The provisions of this Declaration may be

changed, modified or rescinded by an instrument in writing set-

ting forth such change, modification or rescission, signed by

 Owners of Units to which not less than two-thirds (2/3) of the
--undivided. ownership of :the Common:Elements is appurtenant and

. acknowledged; provided, however, ' that no amendment limiting,

'rescinding or otherwise -modifying in any respect any right,
power, privilege, immunity, or easement granted or reserved to

Declarant in thiQ‘Declaration shall be effective unless such
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instrument.is“also"signed and acknowledged by Declarant; and
provided further that fifty-one -percent (51%) of the First
Mortgagees, including without- limitation the beneficiaries
under all first deeds of trust, shall have consented ih writing
to each such:material change, mddification or rescission, which
consent shall not be. unreasonably withheld.
Notwithstandlng the provisions of the. forego1ng .paragraph,

1f the Act, this Declaration, the Articles or the Bylaws re-.

quire the ‘consent or agreement of all of the Owners or the

Owners of Units to which a specified percentage of the. 1nd1v1~

dual interest in the cOmmon Areas exceeding two-thirds {2/3) is
appurtenant -for any such amendment or for any.qqtion spacified
in the Act or this,Declaration,‘then‘any instrumentaso”chang—
ing, modifying or rescinding  this Declaration or. any provision
hereof with respect to such ~action shall be signed by the
Owners of not less than such specified percentage, as well as

the' Declarant and any First Mortgagees or beneficiaries re-

quired by the foregoing paragraph.

. Anything to the contrary herein notwithstanding, until such
tiﬁe as desads to all of the Units in all Buildings shall have
been delivered by Declarant to purchasers thereof, Declarant
reserves the right to amend this Declaration, 1nc1ud1ng the

description of the Buildings, the Units and the Common Ele-

.ments; provided, however, that no such amendment shall have the

effect of changing the cubic content space of any Unit not

‘owned by Declarant (except as minor changes may be necessary in

“-order to more accurately describe the boundaries 'of the Unit)

or of increasing the undivided interest which any Unit -not
owned by Declarant holds in the Common Elements; and provided

further, that fifty-one percent (51%) of the First Mortgagees,
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'-mcluding without limitation the benef1c1aries under all first
" deeds of trust, shall have consented to each such material
amendment, which consent shall not be unreasonably withheld.

-, Any such -change._ modification or rescission - accomplished
under'any of the provisions of this Paragraph. 25 shall be .ef—
. fective upon recording of the instrument providing therefor
-8igned and acknowledged as hereinabove provided.

26, Notices. Notices provided. for in the Act, .this . De~
-‘ﬂ.@ﬁﬁ.iﬂ.‘- or the Bylaws shall be in writing and .shall be
Amailed postage prepaid if to the Association or the Board ad-
dressed to the address +to which payments of assess.m.ents are
then sent and if to the Owner 'addressed to his Unit. The Asso-
‘ciation or the Board may designate ‘a. different address or ad-
dresses for notices to them respectively from time to time by
..givinq written noti-ce of such change of address to -all Owners.
Any Owner may also designate a different address or addresses
for notices to him by giving written.notice of his. change pof
address to the Association. Notices addressed as above provid-
Ved shall be deemed delivered when deposited properly addressed
1n.thg United States. mail, postage prepaid, by registered or
certified mail or when delivered in person.

“ Upon written request to the Hoard, any, Mortgagee shall be
givenh a copy of all notices Fpermitted or required by this De-
claration to be given to the Owner or Owners of such Unit.

27. Severability. 1If any provision of this Declaration,

the Articles or the Bylaws or the rules and regulatzons, or any
sect:.on, clause, sentence, phrase or word, or the appllcatlon
thereof in any circumstance, is held invalid by a Court of com-
petent jurisdiction, the validity of the remainder of this De-

‘claration, the Articles and Bylaws, or the rules and regula-
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-tions, and of the application_of any such provision, section,

sentence, - clause, phrase or word in any other circumstances

shall not be affected thereby, and the remainder of. this De-

~claration, the Articles or Bylaws, or the rules and requla-

tions,. shall remain in full force and effect as if such . invalid

part were never included therein, and such inﬁalid;part shall

‘be promptly amended as herein provided' or reformed- by -such

Court so as to implement the intent thereof to the maximum ex-

tent permitted by law.

28. Perpetuities and Restraints on Alienation. If any of

-the options, privileges, covenants, interests or rights created

by ..this Declaration-would .otherwise. be unlawful, void- or. void-

able for violation of the rule against perpetuities, then such

provision shall continue until twenty-~one (21) years . after the

‘death of the survivor of the now living descendants of the Pre-

sident of the United States, Ronald Reagan, or the Governor of
Arizona, Bruce Babbitt.

. 29. Rights and Obligations. Each grantee of Declarant, by

the acceptance of a deed of conveyance, or each purchaser under

any contract for such deed of conveyance, or each purchaser

under - any agreement of sale, accepts the same subject to all

restrictions, conditions, covenants, reservations,' liens and

charges, and the jurisdiction, rights and powers created or re- -

served by this Declaration. Aall rights, benefits and privil-

eges of every character hereby granted, created, reserved or

-declared, and all impositions and obligations hereby imposed,

shall be deemed and taken to be covenants running with the land
and equitable servitudes and shall be binding upon and shall
inure to the benefit of any grantee, purchaser or any person

having at any time any interest or estate in said land in like

-4 99—
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manner as -though the. provisions. of this Declaration were recit-
ed 'and stipulated at length - in each and every deed of convey-
,,;ance,fphrchase contract or other instrument of transfer, and
éach such grantee- shall be entitled to bring, and shall be sub-
“ ject ' to, an action for the recovery of damages,:or for- injunc-
tive relief, or both, resulting from- any breach . of any :such
provisions.

30. Performance or Relief. After the date herecf, any

person who acquires any interest or estate in ail or . any. part
of the Property, other than in connection with an assignment by
Declarant of all or substantially all of its rights under this
wDeclaration . (including a pledge.or.éssignment by .Declarant to
any lender as 'security), agrees and shall agree by wvirtue of
and upon the acquisition of such interest or estate that .said
acquiring person shall not look to Declarant but shall Jlook
on1§ to the Association or other property Owners or other per-
sons hereafter acquiring an interest or estate in said-Property
for. any performance or enforcement of or relief from any viola~
tié@ of any of the covenants, conditions and restrictions con-
tained herein. 7

'31. Utility Fasements. Notwithstanding any other provi-
sions hereof, there is hereby created a blanket eaéément upon,
across, over and umnder -the Parcel and Common Elements for ‘in-
- gress, egress, installation, replacing, repairing and maintain-
ing all utility and service lines and systems, including with-
out limitation water,. sewer, gas, telephone, electricity, fele—
vision cable.and communication lines and systems. By wvirtue of
this easement, it shall be expressly permissible for the pro-
viding utility or service company to install and maintain fa-

cilities and equipment on the Property and to affix and main-

-50-
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tain;wires, circuits and conduits on, in and under the roofs
and exterior walls. .of the Buildings; provided, .that no such
utility and service line or-system'may be installéd or relocat—
. ed on said Property. except as initially programmed and approved
by Declarant. or as ‘thereafter approved by Declarantor by the
Board of Directors of the Association. . This gasement shall in'
no way affect any other recorded easements on the Property.

32.  First Mortgagee Protections. Unless fifty-one .percent

‘{51%) of the First Mortgagees of any Units have given their

prior written approval, the Association shall not be entitled.
to: ‘

a. Change .the pro -rata interest or .obligations of

any Unit for the purpose of levying assessments:and .charges

- and determinin§ shares of the Common Elements and Proceeds

to be distributed among the Owners;

' b, Partition or subdivide any Unit or the Common
Elements;
¢. By act or omission seek to rescind or terminate

'the declaration of horizontal property regime contained
.herein, in the case of substantial loss to the Units and
' Common Elements or of a taking by condemnation or eminent

domain; or _ B
d. Terminate professional management and assume
self-management of the Property, except as an alternative
measure while the Asscciation is making a good faith effort

to obtain new professional management.

JNotwithstanding any provision in this Paragraph 32 to the con-
trary, unless sixty-seven percent (673%) of all First Mortgagees
have given their prior written approval, the Association shall

not be entitled to seek to rescind or terminate, by act or

=51~
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omission, -the declaration of.. ‘horizontal property regime con-
tained herein, other than as a result of substantlal loss to
the Units and Common Elements or of a taking by condemnation or

eminent domain. Any First Mortgagee shall be entitled to writ-

‘ten. notification from the Association of any default by - the

Mortgagor of such Unit in the performance of any of such Mort-—

-gagor's obligations under this Declaration which is  not cured

within 30 days. All First . Mortgagees shall be entitled to

._written notification by the Association upon the. ‘commencement

of any condemnation proceedings against all or any part of the

Property or of substantial damage to or destruction of any part

of the Property. Upon written request, all First “Mortgagees

shall have the right (i) to examine all books and records of
thie Association during normal business hours; and (ii) to re-
ceive annual reports of the Association as soon as available
and, in any event within ninety (90) days following the end of -
any fiscal year of the Association; and (iii) to receive- writ-
ten notice of alil meetings of the Unit Owners and to . designate
a re.-presentata.ve to attend all such meetings,

'33. Professional Management Agreement. Any Agreement fm:

professional management of the horizontal property regime or
any contract prov1d1ng for services to be performed by the De-
clarant for the Associatioen shall provide for termination by
either party with or without cause anq without payment of a

termination fee on thirty (30) days written notice, and no such

.contract or agreement shall be of a duration in excess of one

(1) year, renewable by agreement of the parties for successive
one (1) year periods.

34, Plan of Development.' The horizontal broperty regime

hereby declared and created is one of seven (7) separate hori-
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-zpnFal property.regimes created or planned to be created on the
real property described in the Plat attached hereto as Exhibit
K. All of such horizontal property regimes contain or are
-~planned to contain in total -approximately 880 apartment units.

.« 34.1 Easement of Recreational Center, inc. "There has been .

deeded.tb'Recreational Center, Inc. all of the private roadways
and portions of the real property described in the. Plat .at- _
tached hereto as Exhibit L for the purpose of providing-recrea-
,tional facilities for the Association and for the councils of
¢o-owners of the other horizontal property regimes created or
rlanned to be creatgd on such real property, including without
" :limitation a redréational building, golf course, -swimming
pools, and tennis courts. Recreational .Center, Inc..is.tc.own,
_develop, operate and manage all such facilities and'afeas for
the Association and the councils of co-owners of .each and all
..sucp other horizontal property regimes. Recreational . Center,
Inc. is hereby granted an easement over and on top .of the loca-
‘tion. shown for underground garages on the Plat attached hereto
as Exhibit A for the puﬁpose of installing, maintaining, oper-—
ating and managing such recreational facilities.

34.2 Riqghts and Duties of Association in Recreational Cen-

ter, Inc. The council of co-owners of each horizontal property
regime at any time created on the real property described in
the Plat attached héteto as Exhibit K, including the Associa-
tion, will upon becoming a member of Recreational Center, Ing.,
hold a percentage interest in Recreational Center, Inc. equal
to the proportion and ratio which the square footage of all-
apartment units in such horizontal Property regime bears to the
Square footage of all apartment units in all of the horizontal

property regimes then created on such real property, which are
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then. members of Recreational Genter, Inﬁ., subject to adjust-
ment on--account of any other horizontal Property regime there-
after created on such real property which becomes a member of
Recreational Center, Inc. The council of _co~owners of each
.such‘horizontalrproperty regime which is: a membér: of -Recrea-
tional Center, Inc., ineluding the Association, will also. be
assessed by Recreational Center'. ‘Inc., and will pay, in the
same proportion asrthe percentage interest of -such horizontal
—propefty regime in Recreational Cente;,.Inc., for all costs and
expenses incurred by Recreational Center, Inc. from and after
the date such membeféhip commences. Such proportionate share
of the costs and:expenses‘of_Recreational Center, .Inc. -shall be
assessed to the Owners by the Association as Common Expenses,
as provided in Paragraph 7. The obligation of each Unit in the
Association to pay its share of such costs and expenses to Re-
creat10nal Center, Inc., in the event: the‘Assoclatlon -shall
fail to do so when due, shall be direct and primary,:andﬂRecre-
ational Center, Inc.\shall have the right to assert and enforce
a lzen against each Unit in the Associatioen therefor, provided,
however, that Recreational Center, Inc. shall not have or be
entitled to enforce a lien against any Unit the Owner of which
shall have paid his proportionate share of such costs and ex—-
renses of Recreational_Center, inc. to.the Association or to
Recreational Center, Inc. Such lien or liens shall be effec~
tive only upon recordation of a notice thereof in the office of
. the County Recorder of Maricopa County, A copy of such notice
shall be posted on each Unit subject thereto within three (3)
days after such recordation. Any action brought to foreclose
such lien shall be commenced within one (1) year after the date

of such recordation and shall be foreclosed in any manner pro-

~54—
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vided or permitted by the laws of the Sfate of Arizona for the

foreclosure of real property mortgages or deeds of trust. The

~.lien herein provided shall be subordinate to the . lien of any

p:;qr recorded First Mortgage acquired - in good.faith and for
value on the applicable Uﬁit.

35. Waiver. -Any right or remedy provided for .in this De~
claration shall not be deemed to have been waived by any act or

omission, including without limitation any acceptance of pay-

ment or partial performance or any forbearance, except by an

Jinstrument in writing specifying such right or remedy and exe-

cuted ‘'by the person against whom enforcement of such waiver ‘is
sought.

- IN W;TNESS WHEREQF, ENVIRONMENTAL CONSTRUCTION COMPANY,.gn
Arizona corpéfation, has executed this instrument as of this

23rd  day of January » 1984.
|

ENVIRONMENTAL CONSTRUCTION COMPANY,
an Arizonsg poration

By

STATE OF ARIZONA ) \]D

. ) ss:
County of Maricopa )

On this, the 23rd day of January . 1954,'before me,
the undersigned Notary Public, personally appeared
Carl Spiekerman » who acknowledged himself to be the
President of ENVIRONMENTAL CONSTRUCTION COMPANY., an

Arizona corporation, and that he as such officer, being author-
ized so to do, executed the foregoing instrument for the pur-
poses therein contained, by signing the name of the corporation

. by himself as such officer, for such corporation for itself.

-~ IN WITNESS WHEREOF, I have hereunto set my hand and offi-
cial seal.

otary~Publi '
My Commission Expires:

6/21/86

—-55-



Upbn the completion of Buildi
the plats and the sale and o

EXHI
AM

the percentage interests in th

Unit

‘Number

101
102
103
104/5
106/7
108
109
110
111
112
201
202
203
204/5
206/7
208
209
210
211
212
301
302 .
303
304/5
306/7
308
309
310
311
312
401
402
403
404/5
- 406/7
408 -
409
410
411
412

Building 6

Percent of Whole

1.09
l.10

.85
1.94
1.79
1.10
1.10
1.10
1.40

.78
1.24
1.10

-85
1.94
1.79
1.10
1.10
1.10
1.40

.97
1.24
1.190

.85
1.94
1.79

1.10°

1.10
1.10
. 1.40
.97
1.24
1.10
.85
1.94
1.79
1.10
1.10
1.10
1.40
.97

BIT n MII
ENDED

412

hgs 6A and 6B in accordance with
ccupancy of the first unit therein,

e Common Elements applicable to
each unit shall be as follows:. .

Building 68

- Percent-of Whole

1.10
1.94
1.94
1.79
l.10
1.10
1.10
1l.40
.78
1.43
‘1.94
1.94
1.79
1.10
1.10
1.10
1.40
-78
1.43
1.94
1.94
1.79
1.10
1.10
1.10
1.40
.78
1.43
1.94
'~ 1.94
1.78
1.10
1.10
1.10
1.40
«78
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